OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

CGErALD C MANN
ATTORREY QENERAL,

Honoradble Sidney Lathanm
Seoretary of State
Austin, Texas

Dear 8ir: ’ Opinion Ko,

You have submitte
of *"Parkview, Ine,."
ing questionl:'

roposed charter
_‘1n or on the follow-

"1. v 58 a- oontainod
in seotion .
{(d) and {e}(in compli. subdiviaion 47
of Articlie 31302, R, C. 2592
Do divisions of the
.ause of the er sconstitute a

\‘gzor an enlargement upon the statutory
2/‘3 as q 4 in the charter?

"3. In light of the wvarious subdiv-

isjons contained )in the purpose clause, is a
d};igl purpose oreated in any respeoct?

e

.

' n the Fedoral Housing Adminlstretion,
as an ag of the Federal Government, own stock

" in Adomeatic oorporations under the laws of the
State of Texas, or the suthority of the Pederal
Housing Aot or other Federal authority?

"5, If the Yederal Housing Adminiatration,
as such, cannot own such stook, can it hold such
stodc through a trustee or the Yederal Housing
Commissioner or Administrator?

H
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*6. Does the charter provide for an
unauthorized delegation of authority to the
owner of the Class A prefarred stook in contra-
vention of Artiols 1327 or other »rovisions of
the Texas Statutes?

"?. Is thers a burden on this Department
to exaxine into detailed By law xaterial or con-
traotoal rights that aight be incorporated inte
a proposed charter, and if so, what would be
the effecd of the apgreval by this Despertment
of a charter containing detailed eoatractusl pro-
visions that might ultizatsly be Leld 1llegel?

"8, Should the charter be approved and
filed by this Department as being in compliance
with the laws of Texas governing such matters?”

Your oonelusions together with factas giving rise
to your inquiry as contained in your letter are

“It is the view of this Depurtment thet
several of the oharter provisions contravene
the gpirit, if not the letter, of the statutes
of Texas poverning such matters; and that nmuch
of the material in the charter is the roper -
sub ject matter for the bylaws and/or the deed
of trust or other contracts to bs entered into
by the oompany.

nCection 2 of ths sharter states verdatim the

purpose as eorteined in subdivision L7 of Artliole
1302, R. o 3., 1925, but this purpose is r?rthor
elaboreted in subseofions (a), {v), (o), (4) and

a), %o construe the word *rent'’ ln subsection

a) of seotion 2 of the charder and the ward ‘lease’
in subssetion {b) as enlargements of the statutory
purpose as provided by subdivision L7 of Artiole
1302. e construe subsasotion (e) of sestion 2 of
the oharter as belng ocontrary to the statutory
purpose which authorizes sush a corporation 'to
acounulate and lend aoney,' dut the anthority to



- 367

Honorable Sidney Latham, Page )

borrow mont{ night be proper under ssotion 7
of Artiele 1320, R. 0. 8., 1925. ¥e oonstrue
the langnage 'any or all of the objeats of s
business' as oontained in sudsection (o) of
asction 2 of the charter and she language 'the
agsonplishnent of any one or acre of the purpoaes’
as asontained in sudasodion (e) of seotion 2 of
the shariar, as indioating a dual purpose of the
sorporation ecntrary to the statutes., The appli-
cant sonteands that all sugh subdivisions are mére
limitatioas upon the maln statutory purpoaes elause,
- - . -

"The total ocapital stock is 291”' shares
o

of a par value of one dollar each, oclsssified
as follows:
L No, of 3hares Value
Clasa A Preferred 3tock 100 : 10¢,00
Class B Preferred Sgook 2%,625 22,625.00
Comsmon 3t o0ek s133 »133,00

' "It appsars from the affidavit attached to
the charter that the one hundred shares of Clanss
A profcrrad stook has been subaoribsd and paid in
by dlley Johnson as Trustee for the Yederal Housing
Adninistration, and ws are advised dy Mr, Johasoa
that this stock is to be transferred to the Federal
Housing Commissioney, Seetion 7, subdivisions
[ $1 and sleven, together with other sectiocns of

s chartey, grant broad powers of control to the
owner of the Class & praeferred stook in some in-
stapces sxocseding the powers of the directors,”

The purpese clauss as stated iz She eharider
application is t

#2, The purposs for whiok {t is foraed 1s
to srect or repair eny bSuilding or improvements,
and to accumulate and lend money for ssid purpoasss,
and %0 purohase, ssll and suddivide real properiy
in towns, eities and villages and thelr sudburbs,
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not extending more than two miles beyond thelr
limits, and to acoumulate and lend money for
that purpose,

*In order to earry out the purpose of
the eorporation, as hereinabove set out, it
is the intention of the indorporators herein
to procesd as follows:

"(a) To oreats a private corporatioa
to provide housing for reas or sale, and
to acquire any real estats or interest or
rights therein or appurtenant thereto and
any and all persgounal property in connection
therewith, '

*(b) To improve and operate, and 8o
sell, oonvey, assign, mortgage or lease
any real estate and any peraonal property.

*{o)] To dorrow money and issus evidence
of indebtedness in furtherancs of any or all
of the obdjests of its business; to seoure the
same by mortgage, deed of trust, pledge or
other lien,

"(d) To apply for and obtain or cause
to be obtained from ths Federal Housing
Commissioner a contraot or contracts of
mortgage insurance pursuant %o the provis-
ions of the National Housing Aet as amended
covering bonds, notes and other svidences of
indebtadness issusd by this corporation and
any indenture of Mortgage or Deed of Trust
securing the same, So long as any property
of this oorporation 1s encumbered dy a mort-
gage or deed of trust insured by the Federal
Housing Commissioner it shall engage in nd
business other than the construection and
operation of a War Housing Project or Projeots,
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*{e) To enter into, perfora and carry
out goatraets of any kind necessary to, or
in comneation wish, or ineidental to, the
socoaplishasnt of any cae or more of the
purposes o0f the ogorporation,”

Paragraph 2 of the eharter (with the exesption
of the spuddivisions thereof) is taken verbatia for subdivision
‘7. Article 1302 ¥V, A, O, 8,

If sudseotions {a), (), (o) {d) and {e) sonstitute
an enlargemsnt upon ths purpose eonininc& A Paragrarh 2 sueh
eharter would be sondemned as eontaining aore than one purposs
undey the authority of Remsey v, Tod, 69 8. ¥, 135, and Jorden
v. Prespalaseios Rice & Irrigstion Co, 82 3, V. 3.

A ocareful oonsideration of suddivisions (a}, (b)
(o), (d) and {(e) lenda us to the sonelusion that they are, wi

one sxoeption hersinaftar noted, but explanatory of the author-
1zed purposs, Clsarly the eorporation eculd 4o any snd sll
things mentioned in such suddivisions if they were 20t ocontainasd
in the charter and hense such enumeratsd righte 4e RS constitute
an enlargessnt of the rights and powers of the corporation afe
forded by Subdivision L7 of Artiele 1302, supra,

The last sentence of saddivision (4), reading:

"So long ea any propersy of this eorporation ia
snoumbered dy & morigage or deed of trust losvred

by the Federal Housing Commissioasr it shall en-
gege in no dusiness other than the ecnstrucstion

and operation of a War Housing Frojest or Projeets.”

is a limitation upon the general powsr sontained ia Paragraph

2 of the charter, Exeept for such limitation the dorporatioa
ecould engage in all the bdusiness suthorized and permitted b

the main purpose elause, It is fundemental tet a corporstion
nmay }iait ites powers to less than Shose afforded by the statute
undey whiek they sesk to incorporate,

We scoordingly answer your questions 1, 2 and 3 by
giving our approval to the purpose clsuse as written,
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You state that the eorporation soughs o be foraed
is t0 have a Capltel Stock of $29,8358.00 and {s t0 de¢ furthey
financed by loans of $800,000,00 $yom banks which loans are
to be insured dy the Yaderal Bousing Adalalstration,

Tour questions 4 and 5 desl witk the power of the
Federal Houaing Administration to own stogk in coxporations oy
Ofllifiolllr whether or not sueh autbority can owk one hundred
(100) shares of Clsas A Preferred Sgoek i{n the proposed Texas
sorporatiocn, ¥#We delieve sl the deterninstion of sush ¢uestion,
insofar as L% involves & coastruction of the Pedersl Ho Aot
(Ch, 13, Tisle 12, U, 8, C, A. Ssetions 1701-1732 inclusive), i
s zatter for the 5nd¢rnl authorisies ta pass upoa, snd we il
assume, for She pumpose of this opiaion, that aatﬂ question has
been answerad ia the affirastive, The ocaly question with whieh
wé will ooncern ourselves is whather or not under the Texas
Statutes the National Rousiag Administration or She Administrator
may own stook in s Texas oorporation,

Qur statutas do not estadllish tho qualirisetions of
stoekholders. The »ight and cajacity of any gorsna to subaoribe
for stook in a Texas eorjporation is govarned by the gendarsl rules
of the Law of Contraots, 10 Tex, Jur, 699, Austin v, Strong )

8, % (28) 872, 3 8, W. {28) 4235, 1In answar to your questions

4 and §, ofar as tha Texama 3tatutss ars soncerned, the Tsderal
Housing AMainistration or the Adxninisirator may ow stoek in
Texas oorporations, Having a9 anawered, it follows that {% oan
be purshased in the naze of a Trustss, Of course, s relation=
ship of t he Trustee with the prineipal would bde governsd dy the
rules of igemoy, 10 Tex, Jur. 699.

_ %e have osrefully oxasined ths provisioas of
paragraph 7 of the charter, too lengthy t0 hers set ous, and
although many of the provisions are suoh ss are ususlly eone-
trolled by the bylasws, we £izd no statutory prohidition sgalnst
insorporating thea in the charter,' , s &o not bselievs they sould
be hogd tovolate Article 1327, ¥e A, C. 8, reading!

o he directors shall have She gensral anagee
ment of the affeirs of the narforntion. and may die~
pose of the residue of ths ocapltal ssook atb ang tine
renaining unsubsorided, in sueb manner as the by-laws
may prescride.?

Under sush provisions the diregiors ars vested with the general
asnazezent of the eorporation within elearly defined dounda.
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Theres 13 no unsubsoribed Capital Stock in the instant ocase.
We acoordingly answer your 6th question in the negative,

In answer to your 7th question, we dellieve 1% to
be your duty to examine into all provisions contained in a
oharter aprlication to determine whether or not any provisions
therein are rogugnant to the laws of the State, If some pYoO-
vision should be hereafter held illegal the charter would nof
necessarily be void, but only that portion held fllegal would
have no foroe, S8Staacke v, Rutledge, 175 S. W. Lik.

We believe the ocharter application should de
approved and filed,

We respsotfully retura the application for oharter,

Yours very truly
ATTORNREY GCFNERAL OF TFXAS

Lloyd Armstrong
Assiatant

LAsfoO

g 1

CCTORNEY GENERAL OF TEXAS



